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Constitutional Controversy

Chief Justice David Brearly - Signer of the U.S. Constitution. Public Domain. Widely respected for his integrity, the former 
Allentown lawyer had served in the Monmouth Militia and Continental Army before filling a vacancy on the Court.

nown as the “London Trade,” smuggling goods across enemy lines was 
rampant during the American Revolution, and Monmouth County was no 
exception. To crack down on illegal trade, New Jersey’s Enemy Seizure Act of 

1778 allowed anyone to seize merchandise that would have been traded to the 
British, and to gain possession via a court judgement.

The Enemy Seizure Act of 1778 made it illegal for anyone to trade goods and 
provisions with British subjects or troops. Suspected violators could expect 

to have their goods seized and be brought before a court. If convicted, the 
court might award the value of the goods to the individual who seized 

them. The Seizure Act also made convictions easier by reducing the 
traditional jury of 12 men to 6 men.

his jury issue came to the forefront in the 1779 Monmouth County 
case of Holmes v. Walton and resulted in a law being declared 
unconstitutional and overturned for the first time in American history.  

As John Holmes and Solomon Ketcham transported a cartload of fine silks and other 
goods, they encountered Monmouth militia Major Elisha Walton. Declaring the goods to be 
contraband, Walton seized them and sued for their value: an astounding £20,000.  
 
“Elisha Walton who as well in behalf of the State of New Jersey as himself prosecuteth a plea 
against the said John that he render to him twenty thousand Pounds which to him he Owes 
& Unjustly Detains.” - Warrant, Elisha Walton v. John Holmes (1779).  
Monmouth County Archives.  
 
In May 1779, in the Freehold court of Judge John Anderson, a jury of 6 
unsurprisingly favored Walton. Holmes and Ketcham appealed to New Jersey’s 
Supreme Court, arguing that the 1778 Act violated New Jersey’s State Constitution 
by reducing juries from 12 men to 6.

The case was heard by New Jersey’s Supreme Court, led by Chief Justice David 
Brearly (future signer of the U.S. Constitution). The Court overturned the ruling 
declaring the 1778 Seizure Act unconstitutional. 

In an unexpected turn, the Court’s decision granted relief to Loyalists and accused 
smugglers during a time of great strife in Monmouth County and New Jersey at large. 
The 1778 Seizure Act was ultimately reformed by the legislature.  
 
The Holmes v. Walton case is remarkable because it established the courts as guardians of 
the constitution against unconstitutional laws, a concept known as judicial review which 
continues to play a critical role in American government today.


